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L. INTRODUCTION

Discovery has demonstrated that Defendant Professional Rodeo Cowboys Association,
Inc. (the “PRCA™) is essentially a “good old boys” club, intent on stealing the WPRA women’s
barrel race and interfering with WPRA’s relationships with its members and rodeo committees.’
Defendants’ claim that they are merely engaging in “competition” is belied by the fact thaf they
have stolen confidential WPRA membership information and rules and thrown down the gauntlet
for any rodeo committee that wishes to continue to sanction with the WPRA, instead of the
PWBR, in 2007. Defendants also failed to produce key documents and gaps have magically
appeared in tapes of the key meeting at which the PWBR subsidiary was created. Nonetheless,
the facts, not conclusory allegations of Defendants, will demonstrate Defendants’ wrongful acts

and why the WPRA’s Motion for Preliminary Injunction should be granted.

IL. FACTUAL BACKGROUND

A detailed factual background in this matter is set forth in Plaintiff’s Complaint at pages
2 through 6. WPRA lists the wrongful actions of Defendants in pages 2 through 5 of its Opening
Statement. Set forth below are the particularly egregious acts of Defendants, confirmed by
discovery, that form the factual basis for the WPRA’s Motion for Preliminary Injunction.

A, Wrongful Use of Membership List.

For years, the PRCA required the approximately 2000 WPRA members to use its

computer entry system, PROCOM. Barrel racers who desired to enter rodeos were required to

' During the relevant time period, the PRCA was headed by Troy Ellerman, who resigned in February 2007 after
pleading guilty to four felonies in the BALCO case. Mr. Ellerman was the driving force behind forming the PRCA
barrel race subsidiary, PWBR. Mr. Ellerman has eluded the WPRA’s diligent efforts to serve him with a trial
subpoena. PRCA’s counsel claims to have no knowledge of his whereabouts. However, in recent weeks Mr.
Ellerman has been in frequent communication with high ranking present and former PRCA officials concerning this

case.



call the PRCA office and enter a rodeo through the PROCOM computers. To do so, the PRCA
required the WPRA to supply it with member contact information. The WPRA routinely
provided this information as part of its decades-long partnership with the PRCA, When the
PRCA decided to form its own barrel race subsidiary in August 2006 (the PWBR), it simply took
that contact information, protected as confidential by WPRA rules, and sent direct mail
solicitations to every WPRA barrel racer — past and present — in the United States and Canada. It
has never returned this information to the WPRA.

The PRCA apparently now denies these improper actions. However, these facts are
supported by the testimony of Aaron Enget, Co-Director of Rodeo Operations for the PRCA and
Acting Administrator of the PWBR. Mr. Enget was the person that Defendants designated to
testify for the PRCA in response to the WPRA’s C.R.C.P. 30(b)(6) deposition notice. At his
deposition, Mr. Enget testified that (1) the WPRA membership information is required to be kept
confidential by WPRA rules (Enget Vol. I, at page 10); (2) when they worked together in the
past (prior to 2007), the WPRA office provided the PRCA and its PROCOM computer system
with membership lists, including names, addresses, phone numbers and WPRA card information
(Enget I at 9); (3) this information was necessary for the PROCOM system to operate and for
WPRA members to enter WPRA barrel races (Enget I at 9-10); (4) at the end of the 2006 rodeo
year, the WPRA membership information was no longer relevant to the PRCA (Enget I at 16-
17); (5) despite this fact, the membership information was never returned to the WPRA when the
PRCA and the WPRA ended their joint venture ot partnership at the end of the 2006 rodco
season (Enget 1 at 16-17); (6) when the PRCA formed the PWBR, at the direction of Troy

Ellerman, the PRCA sent letters to WPRA members requesting that they join the PWBR (Enget |



at 10; Il at 117-118); and (7) the address list used to send letters to WPRA members was taken
from the membership information on the PRCA’s PROCOM system which had previously been
provided by the WPRA to the PRCA for use during the parties’ joint venture (Enget I at 10).
Excerpts from Mr. Enget’s depositions are attached to this Brief as Exhibit A.

In short, the PRCA improperly used the WPRA’s membership information as a
springboard to steal the WPRA’s membership base. It is a lot easier to climb Pikes Peak if you
start at Barr Camp rather than in Manitou!

B, Use of Member Information.

After forming its barrel racing association, the PCRA did not create new qualifications
for prospective members. Rather, it relied on prior WPRA membership for qualification. Only
those members who previously had WPRA card status (full privilege WPRA membership) were
eligible to purchase PWBR cards. Those WPRA members who had “permit” status (limited
privilege membership) were also eligible to purchase a PWBR permit. The PRCA did not
consider membership in any other barrel race association as a qualification for PWBR
membership.? In addition, the PRCA used WPRA 2006 money won rankings (known as points
standings) in connection with the rodeos it sanctioned in 2007. Certain large dollar rodeos in
2007 sanctioned with the PWBR, in part, because the PRCA required them to. Some of these
rodeos limited the total number of barre} racing entries they would take, accepting only 75 or 100
barrel racers, for example. The PWBR had to find a system to allocate which of its members

would be eligible to enter these limited entry rodeos. Instead of developing its own allocation

2 This is no surprise to those involved in professional rodeo. The WPRA developed and refined the sport of
Women’s barrel racing. As Steve Gilbert, a PRCA Director stated at his deposition about the WPRA, “They are the
only true association that 1 am aware of that they pretty much masterminded it and do the work.” See Gilbert
deposition at page 102, an excerpt of which is attached as Exhibit B.
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method, the PWBR used or tried to use confidential 2006 WPRA points information and allowed
the top 75 or 100 WPRA barrel races of 2006 to enter PWBR sanctioned barrel racers in 2007.
This list was not publicly available and the WPRA did not consent to its use.

C. Misappropriation of WPRA Rule Book.

The PWBR Rule Book is divided into two sections — administration rules (which, not
surprisingly, is largely derived from the existing PRCA Rule Book) and competition rules. With
respect to the competition rules, the PWBR based its Rule Book on the WPRA rules developed
over the last 60 years. The PWBR Rule Book was derived from the WPRA Rule Book and the
PRCA Rule Book — no one else’s. Testimony will show that the PWBR conlinues to revise its
Rule Book to incorporate more and more WPRA concepts to this day.

At his deposition, Mr. Enget testified thét in approximately October 2006 the PWBR
Board met for a full day in the conference room at the PRCA to draft the PWBR Rule Book.
According to Mr. Enget, who participated in the meeting, the PWBR Board had only three (3)
references at their disposal at the meeting: the PRCA Rule Book, the WPRA Rule Book and
counsel for the PRCA, Mr. Steve Smith, who was also at the drafting session. At his deposition,
Mr. Enget was asked if the PWBR Rule Book could have been drafted without reference to the
WPRA Rule Book. Mr. Enget’s answer was a simple “no.” See excerpts from Enget deposition
Vol. I at 69-70 and 76, attached as Exhibit A.

D. Wrongful License of WPRA Barrel Race.

In late 2005, the PRCA negotiated a licensing agreement for its “Tour” rodeos in 2006
and subsequent years. Tour rodeos are simply large dollar regular season rodeos put on by

individual rodeo committees around the country and designated as “Tour Rodeos” by the PRCA.



The PRCA has no ownership interest in the rodeos themselves, but in 2003 or 2004 it began
holding a “Tour Finals.” Contestants who won the most money at those Tour rodeos qualified to
go to a Tour Finals. In 2005, the PRCA entered into a contract with Pro Rodeo Tour, LLC
(“PRT”). By that agreement, the PRCA sold and licensed the promotional rights to television,
marketing and so forth to those rodeos through the year 2029 to PRT. That contract gave PRT
the right to promote all the individual rodeo events — the six men’s events plus the barrel race. It
provided a schedule of payments to the PRCA over the life of the contract in excess of

—. The WPRA was never notified or consulted in connection with this contract and
never received any money in connection therewith, despite the fact that the 2006 barrel race at
Tour rodeos was WPRA sanctioned. Indeed, Troy Ellerman, and his right-hand man, Board
Chairman Tom Feller, kept details of the contract secret from even the PRCA Board of Directors
for a year. In 2007, the PRCA required all Tour rodeos to sanction PWBR. Because the PRCA
sold the rights to the 2006 WPRA barrel race without notice to or approval of the WPRA, it had
an economic incentive to form its own barrel race and to cover-up the fact it had already sold the
WPRA barrel race to a third-party, PRT.

E. Interference with Committees.

Commencing in August 2006 the PRCA has engaged in a pattern of harassment and
intimidation of any rodeo committee in the United States that wishes to sanction a WPRA barrel
race in 2007. Harassing restrictions were created by Troy Ellerman, together with senior PRCA
officials Tom Feller, Aaron Enget and John Davis. These hurdles, which the PRCA officially

claims are for its self-protection, are in reality the means by which the PRCA seeks to put the



WPRA out of business and install the PRCA controlled subsidiary PWBR in its place. Examples

of these hurdles include:

. The PRCA imposed restrictions on use of judges (who judge the barrel race),
Timers (who keep barrel racing time), and Rodeo secretaries (who keep the statistics of who
wins and who losses at rodeos). The PRCA initially told rodeo committees they would have to
get separate judges, timers and secretaries if they heid a WPRA barrel race in 2007. If the rodeo
had a PWBR barrel race, it would not have this added expense (despite the fact that judges,
secretaries and timers are not generally controlled by the PRCA and have worked the WPRA
barrel race for years). Later, the PRCA, by letter drafted by their new lawyers, adopted a
shallow policy of stating that committees were free to use these individuals. However, the
complicated letters drafied by counsel for the PRCA and signed by Aaron Enget of the PRCA
did little to clarify the situation or repair the damage done by the previous information the PRCA

gave out: =

. The PRCA restricted rodeo committee advertising. For years, rodeo committees
called themselves “PRCA Rodeos” in print and media advertising to promote their rodeos.
Committees called themselves PRCA rodeos whether they had a WPRA barrel race, an “open”
invitational barrel race or any other third party event such as wild horse racing, mutton busting
for children, or other non-PRCA sanctioned events. Now, the PRCA has told rodeo committees
that if they have a WPRA barrel race, they cannot advertise themselves as a PRCA Rodeo. This
drives up costs to those committees which would otherwise have a WPRA barrel race,

incentivizing them to sanction PWBR.

) The PRCA has required every rodeo committee that sanctions with the WPRA to
sign a complicated indemnification agreement with the PRCA. Tellingly, the PRCA does not
require an indemnification of any rodeo committee that has an “open” barrel race, or which has
any other non-sanctioned PRCA event even though the threat of liability in those events is
probably greater than the barrel race, which is the safest rodeo event. See Exhibit C, which is an
email dated February 12, 2007 from Mr. Enget to Three Hills Rodeo, Inc. (“If they don’t have a
PWBR barrel racing, they have to sign an indemnification letter which would indemnify the
PRCA. If they have an open barrel racing or not barrel racing at all, they don’t have to sign
anything.”).> The PRCA will not sanction the men’s events at a rodeo which holds a WPRA
barrel race unless that committee signs an indemnification agreement.

° The PRCA has decreed that all rodeos that wish to be designated “Tour” rodeos in
2007 must have a PWBR barrel race. This means that the largest 20 to 25 rodeos in the country
(which have the biggest purse money and therefore the most number of entries) must sanction
PWBR, not WPRA. This drives barrel racers to the PWBR instead of the WPRA and prods
smaller dollar rodeos to sanction PWBR as well.

3 Of the indemnification requirement, PRCA’s own Director, Steve Gilbert said, “I didn’t think it passed the smell
test.” See Gilbert Depo. at 60, attached as Exhibit B.



. The PRCA has intimidated rodeo Circuit Boards. The PRCA and WPRA have
both divided the United States into 12 geographic “Circuits.” Contestants who want to rodeo
closer to home can earn “Circuit points” based on dollars won at rodeos in their Circuit. Each
Circuit has a Circuit Finals at the end of the year, overseen by an independent Circuit Board of
Directors. In October 2006, the PRCA told Circuit Boards that they were free to sanction with
either the WPRA or PWBR. At the same time, however, the PRCA called those Circuit Boards
and told them they must make an immediate decision as to which barrel race organization they
would sanction with and that if they sanctioned with the WPRA they would lose sponsor money.

° The PRCA has intimidated Circuit Board presidents with the threat of
replacement if they supported the WPRA. In fact, the PRCA removed Mountain States
(Colorado and Wyoming) Circuit President Scott Wahlert, who is married to a WPRA director
and expressed his preference for a WPRA barrel race. The PRCA does not have the power to
remove Circuit presidents, however, and now acknowledges that its actions were wrong.

® The PRCA further chilled the supposedly independent Circuit Boards by
restricting their speech. The Dodge National Circuit Finals (where the winners of events at the
Circuit Finals around the country have a run off to be national circuit champions) is heid in
Pocatello, Idaho each March. Just before the rodeo started in March 2007, in a letter drafted by
counsel for the PRCA and signed by Mr. Enget, the PRCA instructed each Circuit Board
President (over whom they have no authority), in writing, not to discuss whether they would
have a WPRA or PRCA barrel race -- claiming that a discussion about the WPRA would violate
antitrust law. See letter dated March 9, 2007, from Mr. Enget to Scot Wahlert, President of the

Mountain States Circuit, Exhibit D.

The list of acts of harassment and intimidation that the PRCA has undertaken is too long
to fully document here. At the end of the hearing, however, this Court should ask itself, could
any rodeo committee reasonably conclude that it was truly free to choose which barrel race to
sanction in 2007? Could any barrel racer really have a fair choice of entity given the PRCA
solicitations and restrictions? Is the PRCA barrel race just masquerading as the WPRA barrel
race under the PWBR name? The answers to these questions demonstrate the strong probability

of success for the WPRA and the need for injunction.



III. ARGUMENT

The factors to be considered by the Court on a motion for preliminary injunction are set
forth in Rathke v. MacFarlane, 648 P.2d 648 (Colo. 1982). These factors are (1) a substantial
Jikelihood of success on the merits; (2) a danger of real, immediate and irreparable injury which
may be prevented by injunctive relief; (3) there is no plain, speedy, and adequate remedy at law;
(4) that the granting of the preliminary injunction will not disserve the public interest; (5) that the
balance of equities favors the injunction; and (6) that the injunction will preserve the status quo
pending a trial on the merits. Rathke, 648 P.2d at 653-654.

Here, the most important considerations are (a) whether there is a reasonable probability
of success on the merits, and (b) whether the injunction is necessary to prevent a real, immediate
and itreparable injury which will otherwise occur pending a final hearing. See MacLeod v.
Miller, 612 P.2d 1158, 1160 (Colo. App. 1980). The answer to these questions is “yes.”

A. The WPRA is Likely to Prevail on the Merits of its Asserted Claims.

The WPRA asserts three claims for relief in this action: misappropriation, tortious
interference with contract and tortious interference with prospective contractual relations. In
their Hearing Brief, Defendants focus on the tortious interference claims. While the tortious
interference claims are important and the WPRA is likely to prevail on those claims, the focus of
this case is and always has been the tort of misappropriation.

1. Misappropriation

Colorado recognizes the tort of unfair competition or misappropriation.  Under

Colorado’s formulation of this tort, the question is whether the defendant unfairly

misappropriates and exploits a competitor’s business value. American Television & Communic.



Corp. v. Manning, 651 P.2d 440, 445 (Colo. App. 1982). A claim for misappropriation of
business value may be established if a person ap;.)ropriates a product of another’s expenditure of
labor, skill and money. Heller v. Lexton-Ancira Real Estate Fund, Ltd., 809 P.2d 1016, 1021
(Colo. App. 1990), rev’'d on other grounds, 826 P.2d 819 (Colo. 1992); See also Smith v. TCI
Communications, Inc., 981 P.2d 690, 694-95 (Colo. App. 1999); see also U.S. West, Inc. v.
Business Discount Plan, Inc., 196 F.R.D. 576 (D. Colo. 2000) (describing the tort as “unfair
misappropriation and exploitation of a competitor’s business values,” and summarizing the law
in Colorado). Finally, under Colorado law, there is no requirement that a plaintiff allege or
prove “novelty” if what is “appropriated is not simply an idea.” Smith v. TCI Communications,
Inc., 981 P.2d at 694,

In Lexton-Ancira, a trade show operator developed and put on a gift and jewelry show for
many years at the Denver Merchandise Mart (the “Mart™). Id. at 1019. Near the énd of the lease
term between the trade show operator, Hixson, and the Mart, the Mart sent a letter to Hixson
stating that it would produce its own gift and jewelry show commencing the next year. Id.
Thereafter, the Mart sent notice to exhibitors who had rented space from Hixson that the Mart
would “sponsor, promote and direct its own gift and trade shows,” under a similar name. /d.
The Mart then proceeded to schedule its gift and jewelry show for the next year utilizing the
dates originally reserved for Hixson’s show. Jd. The jury in the case heard evidence of the
amount of promotional time and money expended by Hixson through the years in developing her
business. J/d. at 1021. Additionally, the evidence at trial showed that after it began holding its
own gift and trade show, the Mart used Hixson’s advisory committee, floor plan, fee structure,

seniority system, and program format. Id.
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On appeal, the Mart argued that there are no legally protectable interests in a trade show
organized and promoted in a specific manner, held at a specific location on specific dates, and
frequented by specific buyers and exhibitors. /d. The Court of Appeals disagreed, holding that
the facts supported the jury’s conclusion that the Mart wrongfully appropriated Hixon’s

expenditure of labor, skill and money; the criteria for the tort of misappropriation of business

value. Id.

The facts in this case are remarkably similar to those in the Lexton-Ancira. The WPRA
developed its business, its membership and the sport of barrel racing over the last 60 years. It
did so through hard work, including the expenditure of considerable time and money. On
August 17, 2006, one day after the PRCA Board voted to create a women’s barrel racing
subsidiary, Mr. Ellerman sent the WPRA a letter informing it that the PRCA was forming an
organization called the “Ladies Professional Barrel Racing Association,” which of course
became the PWBR. Like the Mart in the Lexfon-Ancira case which sent letters to Hixson’s
exhibitors informing them of the new gift and jewelry show, the PRCA sent letters to the 2000
WPRA members telling them that the PRCA was setting up its own barrel racing subsidiary. See
Letter dated September 12, 2006, from Mr. Ellerman to “Dear Barrel Racers,” a copy of which is
attached to this Brief as Exhibit E. As admitted by Mr. Enget, the PRCA did this by using,
without permission, the confidential membership information that had previously been provided
to it by the WPRA in connection with the parties’ joint venture. See testimony of Aaron Enget
above. The PRCA and PWBR utilized the “permit” and “card” system employed by the WPRA,
awarding PWBR “cards” to WPRA members who had “cards,” and PWBR permits to WPRA

“permit” holders. The PRCA and PWBR also relied on ranking information developed by the
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WPRA to seed PWBR members in limited entry rodeos. The PWBR did not and does not
consider membership in any other barrel racing association as a qualification of membership in
the PWBR. See footnote Number 2, above.

The PWBR proceeded to adopt a logo which was strikingly similar the logo of the
WPRA. See Exhibit F, which contains copies of the logos for the WPRA and the PWBR. The
PWBR used the WPRA Rule Book to create its own PWBR Rule Book, which Mr. Enget said
could not have been created without it. And, as the evidence at the hearing will show, the
PWBR Rule Book is aimost identical to the WPRA Rule Book from which it was taken.

The PWBR sanctions barrel races at the same rodeos where the WPRA previously
sanctioned barrel races. The races are conducted in the same manner using the same seniority
system as that of the WPRA. Like the WPRA barrel race, the PWBR barrel race also takes place
as the second to last event at each rodeo.

This is not a case where the PRCA (and PWBR) simply started a competing venture from
seratch or at the bottom. Rather, Defendants started from the top by taking for itself the product
of the WPRA’s many years of expenditure of labor, skill and money. Defendants did not pay for
what they took and did not obtain permission to take it. Defendants’ actions constitute unfair
competition and the exploitation of the WPRA’s business values, in violation of Colorado law as
set forth in Lexton-Ancira and the other Colorado misappropriation cases discussed above.

2. Tortious Interference

In furtherance of their wrongful misappropriation of WPRA's business values, the PRCA

and PWBR engaged in numerous acts of tortious interference with contract and tortious

interference with prospective contractual relations. These actions are and were intended to cause

-12-



members of the WPRA to switch to the PWBR, and to cause rodeos and rodeo committees to
drop the WPRA sanction in favor of the PWBR sanction. All of the actions of the PRCA/PWBR
were wrongful and none are protected by a competitor’s privilege.

In order to succeed on a claim for tortious interference with contract, the plaintiff must
have had a contract with a third party, the defendant must have known of the contract or
relationship, the defendant must have intentionally and improperly caused the party not to
perform or to terminate the contract with the plaintiff, and that the interference caused damage.
CJI-Civ. 4th 24:1 (2006). Colorado also recognizes the tort of intentional interference with
prospective contractual or business relations. Amoco Oil Co. v. Ervin, 908 P.2d 493, 501 (Colo.
1995). This latter tort does rot require proof of an underlying contract. Omedelena v. Denver
Options, Inc., 60 P.3d 717, 721 (Colo. App. 2002). To prove tortious interference with
prospective contractual relations, it is sufficient to show intentional and improper interference
preventing formation of a contract. Employment Television Enterprises, LLC v. Barocas, 100
P.3d 37, 45 (Colo. App. 2004); Dolton v. Capitol Federal Sav. & Loan Ass’n, 642 P.2d 21, 23
(Colo. App. 1981). Interference is said to consist of either (a) inducing or otherwise causing a
third person not to enter into or continue the prospective relation; or (b} preventing the other
from acquiring or continuing the prospective relation. Restatement Second of Torts § 7668
(1979).

As discussed above, the PRCA and PWBR have interfered and continue to interfere with

the WPRA’s contractual® and prospective contractual relationships. Because the WPRA and the

4 Defendants improperly characterize the WPRA’s existing contractual relationships as “at will” contracts. The
WPRA contracts with rodeo committees are not and were not “at will.” Nonetheless, and contrary to Defendants’
contentions, the WPRA may still pursue its claim of intentional interference with contractual relations even if the
Court were to determine that such contracts were “at will.” Zappa v. Seiver, 706 P.2d 440, 442 (Colo. App. 1985)
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PRCA were sanctioning events with the same rodeo committees together for years, the PRCA
was well aware of the WPRA’s contractual relationships and the rodeo committees with whom
the WPRA regularly negotiates. On August 23, 2006, in the middle of the 2006 rodeo season,
and before the joint venture between the PRCA and WPRA had terminated, Mr. Ellerman wrote
to the rodeo committees at which the WPRA sanctioned a barrel race and told them of the
formation of the PWBR. A copy of Mr. Ellerman’s August 23, 2006 Letter to the rodeo
commiﬁees is attached to this Brief as Exhibit G.

Thereafter, the PRCA/PWBR went to these radeos and rodeo committees and demanded
that they sanction barrel racing with the PWBR. When rodeos equivocated or stated that they
were going with a WPRA sanctioned barrel race, the PRCA/PWBR created “rules” which would
“help” the rodeo or rodeo committee choose the sanctioning body for barrel racing. Not
surprisingly, these “rules” were designed to make sure that the rodeo committee severed its
relationship with the WPRA and entered into a contract with the PRCA/PWBR. A form letter
drafted by counsel for the PRCA and signed by Mr. Enget was sent to all of the rodeos that did
not immediately sanction with the PWBR. The letter sets forth seven things required by the
PRCA if the rodeo chooses to sanction with the WPRA. Among the “rules” are requirements
never seen before that mandated that (a) rodeos sign indemnifications in favor of the PRCA
when they held a WPRA barrel race, (b) prohibited advertising as a PRCA rodeo when a WPRA
barrel race was held at the rodeo, and (c) the rodeo not use judges, timers and secretaries who
were at the rodeo in connection with the WPRA barrel race, even though historically these same

judges, timers and secretaries had always handled both the men’s events and the WPRA barrel

(“[u]ntil terminated, an at will contract is valid and subsisting, and a stranger to the contract has no right to interfere
improperly with it™)
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race. See for example the letter from Aaron Enget to Don Hall of Arcadia, Florida, a copy of
which is attached to this Brief as Exhibit H.

Moreover, contrary to statements in the Defendants’ Hearing Brief, the PRCA’s
communications and tortious conduct were not limited to rodeos which had not decided with
whom to sanction their barrel race. The PRCA and PWBR interfered with existing contracts for
the sanctioning of the barrel race at numerous rodeos, among them Inverness, Florida; Fort
Smith, Arkansas; Fort Worth, Texas; Delta, Utah; and Mandan, North Dakota.

With respect to membership, the PRCA knew precisely who to solicit to become a
member of the PWBR. As Mr. Enget testified, the PRCA had the complete list of WPRA
members, their addresses and phone numbers and rankings information on its PROCOM
computer system and used that that information to send out letters to each of the approximately
2000 WPRA members soliciting their membership in the PWBR.

Defendants have pled a competitive privilege as an affirmative defense. The burden of
proving that a defendant’s conduct was privileged, i.e., that the conduct was prima facie proper,
is on the defendant. CJI-Civ. 4th 24:6, Note 5 (2006). The privilege is lost where the competitor
employs “wrongful means.” McCrea & Co. Auctioneers, Inc. v. Dwyer Auto Body, 799 P.2d
394, 397 (Colo. App. 1989). Here, among other bad acts, Defendants’ misappropriation of the
WPRA’s commercial values constitutes “wrongful means” defeating Defendants’ claim of a
competitor’s privilege. Cf. Energex Enterprises, Inc. v. Anthony Doors, Inc., 250 F. Supp. 2d
1278, 1285 (D. Colo. 2003) (holding that fraud, misappropriation of trade secrets, and the breach
of confidential relationships, among other acts, constitute “wrongful means,” defeating a

defendant’s claim for competitive privilege).
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In sum, the evidence that at the preliminary injunction hearing will clearly establish the
WPRAs claims of tortious interference with contract and prospective contractual relations.

B. An Injunction is Necessary to Prevent Real, Immediate and Irreparable
Injury

Whether irreparable harm exists is a matter to be determined based upon the specific facts
of each case. Benson v. Nelson, 725 P.2d 71, 72 (Colo. App. 1986). Relevant factors in
determining if an adequate remedy at law exists include whether damages can be proven with
reasonable certainty, whether the harm alleged is continuing, whether the defendant is in a
position to respond to a money judgment, and whether money can be used to obtain a suitable
substitute for the promised performance. Benson, 725 P.2d at 72: Cobai v. Young, 679 P.2d 121,
124 (Colo. App. 1984); Den-Tal-Ez, Inc. v. Siemens Capital Corp., 389 Pa. Super. 219, 566 A.2d
1214 (1989) (change in competitive position within a defined market is “precisely the type of
harm that is not subject to exact valuation and compensation” through an award of damages).

WPRA will be irreparably harmed if the PRCA and PWBR are allowed to continue to
misappropriate the WPRA’s business and interfere with its contracts and prospective contracts.
If the Court does not enjoin the PRCA and PWBR from continuing with its plan to appropriate
women'’s barrel racing from the WPRA now --- before the end of this rodeo season, the WPRA
will cease to function, its goodwill will be eliminateél and it will not have the ability to continue
operations in any form. As a result of the PRCA and PWBR’s actions, the WPRA has lost
hundreds of members and its relationship with rodeo committees throughout the country have
been severely damaged. The WPRA’s administrative staff in Colorado Springs has been reduced
to one paid employee, and the office will be forced to close if the PRCA and PWBR are not

enjoined from their continuing tortious conduct.
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Although the WPRA has been damaged, damages are not a remedy available to the
WPRA here. An award of damages will not reinstate membership in the WPRA and it will not
repair the relationships between the WPRA and rodeo committees which, prior to 2007,
contracted with the WPRA to sanction their barrel race. Only injunctive relief will allow the
WPRA to attempt to retain its business value which has been improperly stolen by the PRCA and
its PWBR subsidiary.

Finally, there is no doubt that the balance of the equities favors entry of the injunction,
that the entry of the injunction will not disserve the public interest, and that status quo can only

be preserved pending trial on the merits if the Court grants WPRA’s Motion for Preliminary

Injunction.

Dated this 23rd day of April, 2007.

MULLIKEN WEINER KARSH BERG & JOLIVET, P.C.
(4 duly signed original on file at office of undersigned.)

By: /s/ )/ 'réer -

an Weiner, #14352

AN

BURNS, FiGAa & WILL, P.C.
(A duly signed original on file at office of undersigned.)

By: /s/ Dana L. Eismeier
Dana L. Eismeier, #14379
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CERTIFICATE OF SERVICE

I hereby certify that on this 23rd day of April, 2007, a true and correct copy of the
foregoing was served by LexisNexis File and Serve to the following:

Lawrence W. Treece

Tobin D. Kern

Katherine D. Varholak
Sherman & Howard, L.L.C.
633 17" Street, #3000
Denver, CO 80202

(4 duly signed original on file at office of undersigned.)

Relene Harmon
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